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CEQ S ON AND CERTI H CATI ON GF REPRESENTATI VE

Pursuant to the provisions of Labor Code Section
1146,the Agricultural Labor Relations Board has delegated its
authority in this proceeding to a three-nenber panel.

A secret ballot el ection was conducted on March 8, 1978, anong
the agricultural enpl oyees of Monterey Mishroom Inc. (Ewpl oyer), in the
state of CGalifornia followng a petition for certification filed by the
Lhited FarmWrkers of Anerica, AFL-AQ O (URYW, on March 1, 1978. The
official tally of ballots showed the followng results :

UFW. .. 138
No thion.................. 42
(Chal I enged Ballots........ 11
Total .................... E

The chal l enged bal l ots are not sufficient in nunber to affect
the results of the el ection.

n June 28, 1978, after a hearing held on May 24 and 25, 1978,
Investigative Hearing Examner (IHE) Hizabeth Ml er



i ssued her deci sion i n which she recommended that the Enpl oyer's
obj ections to the conduct of the election be dismssed and that the UFW
be certified as the collective bargai ning representative of the enpl oyees
of the Enployer. The Enployer filed tinely exceptions? to the IHE s
Decision and a brief in support thereof. The UFWfiled a brief in op-
position to the Enpl oyer's excepti ons.

The Board has consi dered the objections, the record, and the
IHE s Decision in light of the exceptions and briefs and has decided to
affirmthe rulings, findings and conclusions of the | HE and to adopt her
recomendati ons to dismss the objections and to certify the UFW

CERTI F CATI ON GF REPRESENTATI VE

It is hereby certified that a maority of the valid votes have
been cast for the Whited FarmWrkers of Amwerica, AFL-AQQ and that
pursuant to Labor Gode Section 1156 the said | abor organization is the
excl usive representative of all agricultural enpl oyees of Mnterey
Mishroom Inc., for purposes of collective bargaining, as defined in
Labor Code
TITTEETTTETTT T
LTI

YThe Enpl oyer objects to the presence of a Regional Gfice
representative at the hearing. The Board is entrusted with the duty of
insuring the proper conduct of the el ection process under Labor GCode
Section 1156(c). Ve consider the presence of a Regional Cfice
representative at an investigative, non-adversary hearing to be both
hel pful and proper in devel oping a full and conpl ete record, as a basis
for resolving all election and post-el ection issues.
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Section 1155.2(a), concerni ng enpl oyees' wages, worki ng hours and

other terns and conditions of enpl oynent.

DATED  January 9, 1979
ERALD A BROM Chai r nan
RCBERT B. HJTCH NSON  Menber

JON P. MCARTHY, Menber
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CASE SUMARY

Mont erey Mushroom | nc. Gase No. 78-RG 3-M
5ARBN. 2

IHE DEQ S ON

After an el ection won by the UFW a hearing was hel d on
three of the Enpl oyer's objections: (1) whether a Board Agent told
an enpl oyee to vote for the UFW (2) whether a Board Agent
t hreat ened enpl oyees w th physical harmand verbal |y abused t hemon
the Enpl oyer's property; and (3) whether Board Agents attended UFW
organi zat1 onal neetings. The | HE found, based on her resol ution of
credibility, that a Board Agent did not tell an enpl oyee to vote
for the UFW She al so found that another Board Agent's statenents
and questions of an enpl oyee concerning problens wth his Ewl oyer
were proper and did not exhibit bias aga nst the Enpl oyer, and t hat
the Board Agent's presence at the union neeting hall on unrel ated
busi ness at tinme a union organi zati onal neeting was bei ng conduct ed
is not conduct which warrants setting aside the el ection absent a
show ng that the agents aligned t hensel ves with the union.

BOARD DEO S ON

The Board affirned the | HE s Deci sion and Recomrmendat i on
tocertify the union. It also pointed out that it was proper and
hel pful for a representative of the Regional dfice to attend the
i nvestigative hearing.

(hj ections dismssed. Hection upheld. GCertification
grant ed.

This Case Summary is furnished for information only and is not an
official statenent of the case, or of the ALRB
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STATE GF CALI FORN A
AR ALTURAL LABCR RELATI ONS BOARD

In the Matter of:

MONTEREY MUSHROOMB. | NC .
Enpl oyer, Case Nbo. 78-RG3-M

and

WN TED FARM WIRKERS CF
AMR CA AFL-AQ

Petitioner.

Jordan B oomand John T. Hayden,
Littler, Mendel son, Fastiff & Tichy,
for the enpl oyer.

Linton Joaquin, for the Lhited Farm
Vrkers of Anerica, AFL-AQ

DEQ S ON
STATEMENT F THE CASE

BLI ZABETH M LLER Investigative Hearing Examner: This case
was heard in Watsonville, Galifornia, on My 24 and 25, 1978. Oh March 1,
1978, the Lhited FarmVeérkers of Arerica, AFL-QO (WY filed a Petition
for Certification. Arepresentation el ection was held on March 8, 1978,
anong all the agricultural enpl oyees of Mnterey Mishroons, |nc.

(enployer) in Galifornia. The result was:

UAwW 138
No Uhion 42
Uhresol ved Chal | enged Ball ot s 11

Tot al 191



The enpl oyer tinely objected to the election, alleging a variety of
msconduct as grounds for setting aside the election. Pursuant to his
authority under 8 Gal. Admn. Code 820365(c), the executive secretary
dismssed sonme of the objections and set others for hearing. The
enpl oyer's Request for Review of several of the di smssed objections was
denied. The follow ng objections were set for hearing:

1. Board agents tol d enpl oyees to vote for the UFW
because the UFWwoul d protect illegal aliens fromthe US Immgration
authorities;

2. Board agents threatened enployees wth physical harm and
subj ected enpl oyees to verbal abuse on the enployer's premses in
front of other enpl oyees; and

3. Board agents attended UFWorgani zati onal neeti ngs.

The enpl oyer and the UPWwere represented at the hearing and
were given full opportunity to participate in the hearing, including
exanining wtnesses and filing briefs. ¥ Won the entire record,

i ncl udi ng ny observation of the deneanor of the w tnesses, and after
consideration of the argunents nmade by the parties, | nake the

follow ng findings of fact and concl usi ons of |aw

“The Board has an i ndependent interest in ascertaining the truth of the
allegations, since all concern conduct by its agents. | therefore
request ed those agents whose conduct was in question to attend the
hearing. | also permtted Francis Fernandez, a Board attorney, to be
present to aid the Board in its investigation by representing the Board
agents and by eliciting the facts. Fernandez was al |l owed to be present
to examne wtnesses and to voi ce objections, The Board was not nade a
party to the proceedi ng. The hearing examner's powers to conduct these
investigatory hearings, 8 Cal. Admn. Code §20370(b), include the inplied
power to permt participation by Board attorneys which will aid the
investigation. The NLRB follows a simlar practice. NRB Casehandling
Manual , Part 11, 811424. 4.
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FI ND NS G- FACT

1. pjection that Board agents tol d enpl oyees to vote for

the UPWbecause the UPWwoul d protect illegal aliens fromthe US

Immi gration authorities.

In support of this objection, enpl oyee Roberto Zuni ga
testified on direct examnation that while he and Board agent Mria
Leslie were alone, she told himthat the union woul d hel p the workers,
even those who were undocunent ed, by placing a watchman so that the
Immgration and Naturalization Service (INS would not take the workers
away. Zuniga also testified that Leslie told himto vote for the union.

Zuniga contradicted his earlier testinony when he was asked on
cross examnation about the statenent concerning the INS. Wen asked if
Leslie had said that it was the Sate whi ch woul d provi de the wat chnan,
Zuniga replied that she told hi m"soneone” woul d pl ace a watchnan. Wien
guestioned further, Zuniga admtted that Leslie had not told hi mwho
woul d pl ace t he wat chnan.

Wil e Board agent Leslie did not renenber the specific
conversation wth Zuniga, she testified that she generally told
enpl oyees, when asked about whether INS officials mght cone to
el ections, that the election was for all workers, even those who are
undocunented, and that the INS had agreed with the Board that it woul d
not "bust" conpani es during el ecti on canpai gns. Leslie also testified
that she has never told enpl oyees to vote for the union. Rather, she
generally tells themthat they can vote for or against the union. Two
enpl oyee w tnesses corroborated Leslie' s testinony.

| find that Leslie did not nmake the statenents as reported by

Zuni ga. Because of Zuniga' s deneanor, and sel f-contradiction
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regarding the INS statenent, | do not credit his rendition of the
conversation. It is very unlikely that Leslie would divert fromher usual
statenents to tell one enpl oyee whomshe did not knowto vote for the union.
The enpl oyer al so did not produce sufficient evidence to showthat Leslie was
biased in favor of the UFW and it is reasonable to assune that even if a Board
agent were to undertake such a partisan position she woul d indicate that
position to nore than one enpl oyee. There was no evi dence that Leslie ever
nade statenents favoring' the UFWto any ot her enpl oyee.

2. (bj ection that Board agents threatened enpl oyees wth physical harm

and subj ected enpl oyees to verbal abuse on the enpl oyer's premises in front of

ot her enpl oyees.

3. The enpl oyer' s evidence in support of this objection consisted of the
testinony of Pedro Gonez, an enpl oyee, concerning a conversation between a
Board agent, apparently A bert Medrano, and a group of enpl oyees on the day
before the election. In the course of informng the workers about the
el ection, and describing their rights under the Act, Medrano approached a snal |
group of enployees. He asked if they had any probl ens with the conpany or the
supervi sors, and one nman responded that they had no probl ens. Medrano then
asked howit was that they had no problens. 2 Gonez testified that when

Medrano nade the second comment, he was "sonewhat agitated' and Gonez felt "a
little threatened,” but "not very rmuch." The statenent was not nmade in a | oud

tone of voice.

¥ Medrano deni ed aski ng enpl oyees about their problens, but it is unnecessary
to nake a credibility resolution since, the statenents, even as reported by
Gnez, are insufficient to require overturning the el ection.
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3. (pjection that Board agents attended URWor gani zati onal
neet i ngs.

An organi zational neeting was hel d for Mnterey Mishroom
enpl oyees sonetine during the latter half of February at the UFWhal |
in Watsonville. During the evening, while Mnterey Mishroom enpl oyees
were present, three agents of the Board entered the hall for the
purpose of investigating an unfair |abor practice charge involving a
different enpl oyer. Murice Jourdane and Ladi sl ao P neda were there
to interview prospective wtnesses. Miria Leslie cane separately to
pi ck up a docunent fromlLisa Feldberg, the office admnistrator.

The fornal neeting was not bei ng conducted when the Board
agents were present, but there was a crowd of people in the hall, nostly
enpl oyees of the enployer. Jourdane and Leslie testified that they saw
no formal neeting, and Roger Bel gard, an enpl oyer wtness, testified that
peopl e were "mngling.” Qnly Larry Howel | testified that the neeting was
in progress, but he described the Board agents as going into a "crowd" of
peopl e when he saw t hem

Bel gard and Howel | testified that both Jourdane and Leslie
spoke briefly wth individuals inthe hall. The only evidence of the
content of such conversations was fromlLeslie, who testified that she
said no nore than "hell 0" or "excuse ne" to peopl e she passed. It is
uncl ear whet her Jourdane actual ly interviewed anyone on that night, but
the testinony showed that all interviews he conducted took place in a
separate of fice.

None of the Board agents was introduced to the group, or
took any part in the neeting. Wile Fel dberg, Belgard and Howel | were

in a separate office, Feldberg did point Jourdane out to them

and told themthat he had won a case abol i shing the short-handl ed hoe.
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Wi | e the enpl oyer asserts that Fel berg descri bed Jourdane as havi ng
"pi oneer ed previ ous U”AWbacked causes, " there was no credi bl e evi dence
that Fel dberg |inked Jourdane's I egal work with the UFW Jour dane
testified that he was working for a different enpl oyer when he handl ed
that case.

QONCLUS ONs OF LAW

The NLRB has enpl oyed two different standards in
determni ng whether to set an el ection asi de because of m sconduct by
Board agents. In sone cases, the Board has | ooked to the effect of such
conduct on the outcone of the election. In other cases, the Board has
consi dered the possible detrinental effect of the agent's msconduct upon
the integrity of the Board' s el ection processes, regardl ess of the
outcone. WIlians, Janus and Huihn, NLRB Regul ati on of H ection GConduct,

pp. 360-361.

NLRB el ecti ons have been uphel d where Board agents cormtted
acts of fraternization or nade statenents which could be interpreted as
favoring one side, but there was no effect on the election. See, e.g.,
NLRB v. Dobbs Houses, Inc., 435 F.2d 704 (5th Ar. 1970)[76 LRRM 2120];
Wl d Sound, Inc., 203 NLRB 366 (1973) [83 LRRM 1125]; Vdbash Transf or ner
Gorp., 205 NLRB 148 (1973) [83 LRRM1545]. n the other hand, the NLRB

has stated that it nay set aside an el ecti on where corm ssion of an act
tends to destroy confidence in the Board' s el ection processes, or coul d
reasonably be interpreted as i npugni ng the el ection standards, even if
the voting is not affected. See, Athbro Preci sion Engineering Gorp., 166
NLRB 966 (1967) [65 LRRMVI 1699] .

The ALRB has held that it wll not set aside an el ection
based upon bias or an appearance of bias unless it affected the

conduct of the election and inpaired the balloting's validity as a
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neasure of enpl oyee choi ce. Goachella Gowers/ Inc., 2 ALRB No. 17

(1976). This nore "pragnmatic" approach®’ is appropriate in the
agricultural context, where a new el ection generally could not be run
until the next peak of enpl oynent, which nmay be a year away. See,

DAvrigo Bros. of Galifornia, 3 ALRB Nbo. 37 (1977), p. 4

It isny finding that Board agent Leslie did not tell enployee
Zuniga that the UFWwoul d prevent the INS fromcomng to the el ection, or
that he should vote for the union. Even if she had nade these
statenents, they woul d have been highly inproper but insufficient to set
asi de the el ection because there coul d have been no effect on the
el ection. Leslie and Zuni ga were al one when they spoke, and there is no
evi dence that any enpl oyee overheard or was inforned of the
conversation. ¥ The NLRB has refused to set aside el ections where Board
agents tol d enpl oyees they could "now vote for your union

representative," Vdbash Transforner Corp., supra, or even when Board

agents explicitly expressed their personal feelings about the opponents

inthe election. N.RBv. Dobbs Houses, Inc., supra (Board agent told an

el ection observer that the union would wn and that woul d do peopl e a | ot
of good).

Wien A bert Medrano spoke with the enpl oyees about any
probl ens they mght have wth the enpl oyer, his questions did not

constitute threats. Wiile Medrano nay have been sonewhat rude or

¥ Wllians, Janus and Huhn, supra, at p. 361.

¥ The enpl oyer argues that the statenent about the INS carries an

inplied threat of deportation. | find it unreasonabl e that an
enpl oyee woul d interpret the alleged statenent as such a threat.



abrupt, Gonez' description of the conversation shows that there was no threat,
and no possible effect on the election. Wen asked i f Medrano had been angry,
or had spoken in a | oud tone of voice, Gonez testified that he appeared
"somewhat agitated" and spoke in a "nediuni tone of voice. Wen asked if he
actual ly felt threatened, Gonez responded, "not very nuch."

Medrano' s questions al so did not show bi as agai nst the enpl oyer.
They sinply constituted questioning related to enpl oyee rights, which shoul d
not be presuned as arising frominproper notives. Arnold Sone Gonpany of

NC,Inc., 102 NLRB 1012 (1953) [31 LRRM 1383]. Wil e Board agents shoul d nake

explicit that they are concerned not only wth enpl oyees’ problens wth their
enpl oyer but also wth the union, the questions were not sufficiently

prejudicial to set aside the election. See, Vbash Transforner Gorp., supra.

| have found that the Board agents who attended the UFWhal | were not
present during the organi zati onal neeting. But even if they had been, their
presence woul d have been insufficient to set aside an election, so |ong as they
conduct ed thensel ves in such a way as not to align thensel ves wth a particul ar

party. Goachella Gowers, Inc., 2 ALRB No. 17 (1976) . Nb evidence was

presented to show that when Jourdane, Pineda and Leslie visited the union hall
they aligned thensel ves wth the UPW Their presence was in connection wth
the investigation of an unrel ated unfair |abor practice charge, and there was
no evidence that any of themstayed in the neeting hall nore than a few
mnutes, or exchanged nore than pleasantries wth people in the hall.

nly one case has been brought to ny attention in which an NLRB el ection

was set asi de because of a Board agent's participation
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in a union organi zation neeting, and in that case the conduct by ALRB agents
here was specifically condoned. See, Provincial House, Inc. v. NLRB 568 F. 2d
8 (6th dr. 1977). In Provincial Huse, a Board agent attended a union

organi zational neeting for the purpose of investigating an unfair | abor

practice charge. (In that case, the charge was agai nst the enpl oyer whose

enpl oyees were attending the neeting.) The court stated that such visits to
organi zing neetings are permssible, so long as the Board agent does not becone
"a part of" the neeting. Ibid., at 11. The Board agent overstepped that
boundary "preci sel y" when he all oned hinself to be introduced to the union
neeting. The Board agents here were not introduced to the neeting, and did not
becone a part of the neeting in any way. Their presence at the union hall is
insufficient to set aside the el ection.

QONOLUS ON

The enpl oyer contends that this el ection overturned because of alleged
inproprieties by Board agents. However, the evidence shows only that one Board
agent asked enpl oyees about their problens in a "sonewhat agitated' tone of
voi ce, and that three Board agents attended a union hall to investigate
unrel ated unfair |abor practice charges on the night of an organi zi ng neeti ng.
Wii | e Board agents shoul d attenpt to separate their investigative functions
fromuni on organi zing, the nere presence of Board agents at an organi zi ng
neeting is insufficient to set aside an election. Smlarly, while Board
agents shoul d treat enpl oyees wth inpartiality and respect, insignificant

i nstances of rudeness or abruptness are insufficient to set aside an el ection.
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RECOMMENDATT CN

Based on the findings of fact, anal ysis and concl usi ons herein, |
recormend that the enpl oyer's objections be dismssed and the Lhited Farm
VWrkers of Anerica, AFL-AQ be certified as excl usive bargai ni ng
representative of all the agricultural enpl oyees of the enployer inthe Sate
of Galifornia.

DATED  June 28, 1978

Respectfully subm tted,

T 0,

ELI ZABETH M LLER
I nvestigative Hearing Exam ner
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	Pursuant to the provisions of Labor Code Section 1146,the Agricultural Labor Relations Board has delegated its authority in this proceeding to a three-member panel.
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